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Material based on  

 

ÁPOCSO, A Welcome First Step by Advocate Michelle Mendonca 

published on Manupatra 

 

ÁModule on Recording of  Evidence in Rape Trials, Maharashtra 

Judicial Academy 

 

ÁContributions and inputs of  Professor B.T. Kaul, Chairperson, Delhi  

Judicial Academy 
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INTRODUCTION  
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CHILDREN ARE SPECIAL  

ÁChildren have a special place in life which the law should reflect, 

May v. Anderson, 345 U.S. 528, 536 (1953) 

 

 

ÁArticle 15(3) of  the Constitution permits the State to make special 

provisions for children 
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CHILDREN ARE SPECIAL  

 

ÁArticle 39 (e) and (f) mandates that the State protect children of  

tender age from abuse, to provide them equal opportunities and 

facilities to develop in a healthy manner and to protect them from 

exploitation and moral and material abandonment 

 

ÁChildren are a "supremely important national asset" and the future 

of  the nation, Lakshmi Kant Pandey v. Union of  India [1984] 2 SCR 

795 
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Theory v. practice  

ÁThe Supreme Court acquitted police officers of  raping a 16-year 

old though she promptly reported against her rapists who were 

inquiring into a complaint against her. Her sexual history was 

considered relevant, Tukaram v. State of  Maharashtra, (1979) 2 SCC 

143 

 

ÁTill  2012, India did not punish may crimes against children - the 

Supreme Court urged Parliament to punish child sex abuse after 

having to acquit a father who committed sex acts on his child with  

impunity,  Sakshi v. Union of  India, AIR 2004 SC 3566 

 

ÁThe passing of  POCSO created offences against children and 

created procedure that caters to their unique vulnerability. 
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GROUP ACTIVITY  
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MANDATORY 

REPORTING  
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RATIONALE  

 

Á Conspiracy of  silence - 72% of  children did not report child sex 

abuse to anyone and only 3% reported it to the police, MWCD  

Report on Child Abuse in India, 2007 

 

 

ÁNon-disclosure is a serious offence. Even if  the perpetrator of  the 

crime is a family member, action should be taken in consultation 

with  the mother or other female family members based on the best 

interest of  the child, Shankar Kisanrao Khade v. State of  

Maharashtra, 2013 CrLJ 2595 (SC) 
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DISCLOSURE 

ÁMWCD Model Guidelines for the use of  professionals and experts 

under POCSO Section 39 

 

ÁThe obligation to report to the police cannot be discharged by 

reporting elsewhere. 

 

ÁMandatory reporting protects children from further harm 
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Why donõt children 

and families report?  
 

Á Internal Conflicts (fear, stigma)  

 

ÁManipulative techniques by the offender like grooming which 

includes development of  trust with  child and adults, exploitation of  

that trust, gradual introduction of  the child to sexual activity, 

lowering of  the defenses of  the child and a long-term abusive 

relationship 
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Why donõt children 

and families report?  
 

 

Á Child Sexual Abuse Accommodation Syndrome which has 

dimensions like secrecy, helplessness, accommodation, delayed 

disclosure and retraction (Summit, 1983) 

 

ÁEven if  the child reports it to the family, the family may hesitate to 

trust the criminal justice system. 
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Why donõt children 

and families report?  
 

ÁSecondary victimization  and courtroom trauma - justice and 

restoration are seen as competing goals 

 

ÁCompassionate justice is a crucial component of  the restorative 

process can promote vindication and healing for survivors 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CHILD FRIENDLY 

JUSTICE SYSTEM 
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Child -friendly justice 

system  
 

Á POCSO Sections 23 (1 and 2) and 33 (7) protect the childõs privacy 

 

ÅThe child has a lifelong fundamental right to privacy, ABC v. 

Commissioner of  Police, MANU/DE/ 0334/ 2013 

 

ÅThese guidelines must be widely disseminated and 

implemented, A.K. Asthana v. Union of  India, W.P.(C) 787/ 2012 

 

ÁPOCSO provides a child-friendly criminal justice system which is 

critical in the context of  mandatory reporting 
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Trauma  

 

Á The childõs own trauma and perception of  the system 

 

ÁAnticipatory  stress 

 

ÁCourtroom trauma 

 

ÁAdjournments 

 

All  of  this impacts the demeanor, credibility and memory of  the 

child  
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Courts recognize 

these challenges  
The Delhi High Court acknowledged these challenges in  State v. 

Sujeet Kumar, Criminal Application 1190 of  2014: 

ÁYoung childrenõs memory and recall differs from that of  adults  

ÁEmotional and mental trauma 

ÅFear of  confrontation in an unfamiliar setting 

ÅFear of  not being believed against the word of  an adult  

ÅFear of  exposure and embarrassment 

ÅFear of  being scolded if  they make mistakes  
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Courts recognize 

these challenges  
The Allahabad  High Court addressed rape trauma syndrome in  

Bhopal Singh v State of  UP , Criminal Appeal 1504 of  2013: 

ÁRape is not just unwanted sex but organized social violence 

comparable to the combat of  war and the symptoms of  the 

consequent trauma are equally intense 

 

ÁRape trauma syndrome is not a mental illness but a natural result 

of  rape 
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Mandate to protect 

children / victims  
 

Á Effective measures at every stage of  the criminal justice process to 

mitigate the rigor of  the trial and promote reintegration, Khem 

Chand v. State of  Delhi, ILR(2008)Supp.(5)Delhi 92 

 

Á Children, especially girl children who face discrimination in the 

justice system, are entitled to special treatment appropriate to their 

age and life circumstances, State v. Sujeet Kumar, Criminal 

Application 1190 of  2014, citing the United Nations Guidelines on 

Justice in matters involving Child Victims and Witnesses of  Crime 

2005  
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Mandate to protect 

children / victims  
 

Á Criminal  courts must adopt all reasonable precautions to help 

children testify truthfully  and without  being pressured into 

suppressing the truth by the atmosphere and circumstances of  the 

courtroom, or the presence of  the accused or even their parents, 

Ankush Kumar v. State, CRL.M.C. 4046/ 2015 & Crl.M.A. 

Nos.14412-14413/ 2015 (Delhi) 

 

Á Courts must apply the òbest interest of  the childó standard and act 

in parens patriae for the child, Shankar Khade v. State of  

Maharashtra,  2013 (5) SCC 546 
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COMPASSIONATE 

DELIVERY OF JUSTICE  

 

 

Advocate Michelle Mendonca: Contact at 07506610176 or michelledmendonca@gmail.com 



GROUP ACTIVITY  
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Section 164 statement  

POCSO Sections 25 and 26 lay down procedural safeguards: 

 

ÁVerbatim recording of  the statement in the presence of  the parents 

of  the child or of  a trusted person and wherever possible, by audio-

video electronic means 

 

ÁNo access to the advocate for the accused 

 

ÁIf  necessary, the Magistrate may take the assistance of  a translator 

or an interpreter or a special educator or expert or someone 

acquainted with  the manner of  communication of  the child 
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Section 164 statement  

The Delhi  High Court issued these guidelines on the Section 164 

statement, Court on its own motion v. State of  Delhi, 

MANU/DE/ 8458/ 2007 

 

ÁThe statement of  the child victim shall be recorded promptly 

 

ÁIn child friendly rooms within  the Court 

 

ÁThrough video-conferencing, wherever possible 

 

ÁIn the presence of  parents unless their presence will  not serve 

justice 
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Section 164 statement  

Guidelines (contd.) 

 

ÁAdjournment shall be avoided 

 

ÁIf  the child is hospitalized, the statement shall be recorded in the 

hospital 
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specialization  

Special Courts and Prosecutors: 

 

ÅGain expertise and perspective  

 

ÅImplement best practices 

 

ÅEnsure female staffing, including conduct of  trial by female judges 

as recommended in Virender v. State of  NCT Delhi, 

MANU/DE/ 2606/ 2009 

 

ÅEnsure continuity of  persons handling the trial as recommended in 

State v. Rahul, (2013) ILR III Delhi 861 
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Commissions and in 

camera hearings  
ÁThe Special Court examine a child at a place other than the court 

through a commission under CrPC Section 284, POCSO Section 37 

ÁThe Special Court shall try cases in camera. Apart from the public 

the court must also exclude: 

Á Unconnected advocates, Varadaraju v. State, 2005 CrLJ 4180 

 

ÁJunior lawyers whose seniors are cross-examining the victim, 

Sumeshwar Choudhury v. State, 1993/MANU/MP/0171 

 

ÁExtra court staff, State v. Rahul, (2013) ILR III Delhi 1861 
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IN chamber hearings  

 

ÁTrial Judges may examine the child witness in-chamber so that the 

child, rather than being overawed by the court atmosphere, is 

examined in a congenial, cordial and friendly manner. Children 

can be called in the post-lunch session at the end of  Board when 

the court is less crowded,ó Sheeba Abidi v. State, 113 (2004)  DLT 

125 
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preliminary enquiry  

ÁPreliminary Inquiry  or Competency Testing assesses whether the 

child understands questions; can provide rational answers; is 

influenced by tutoring; will  testify truthfully ; and understands the 

meaning of  the oath, K. Venkateshwarlu v. State of  Andhra 

Pradesh, (2012) 8 SCC 73  

 

Å If  the child does not understand the meaning of  the oath, the 

testimony must be scrunitized more carefully, Jhinge v. State of  

Uttar Pradesh, MANU/UP/ 1008/ 2006 
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preliminary enquiry  

The preliminary inquiry  should determine: 

 

ÁIntelligence and Memory- ability to observe, recall and 

communicate (recent and distant events and experiences) 

 

ÁUnderstanding of  truth and lie 

 

ÁAn appreciation of  the meaning of  the oath and the 

understanding of  the consequence of  not telling the truth 
 

State v. Rahul, (2013) ILR III  Delhi 1861 
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