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Concerned by the plight of the undertrial prisoners
| angui shing in variousjails in the country, various
directions were issued by this Court fromtinme to tine.
Presently, we are considering mainly the issue of directions
for the devel opnent. of children who are in jail with their
not hers, who are injail either as undertrial prisoners or
convicts. Children, for none of their fault, but per force,
have to stay in jail with their nothers. In sone cases, it
may be because of the tender age of the child, while in other
cases, it may be because there is no one at hone to | ook
after themor to take care of themin absence of the nother
The jail environment are certainly not congenial for
devel opnent of the children
For the care, welfare and devel opment of the children
speci al and specific provisions have been made both in Part
1l and IV of the Constitution of India, besides other
provisions in these parts which are also significant. The
best interest of the child has been regarded as a primary
consi deration in our Constitution. Article 15 prohibits
di scrimnation on grounds of religion, race, caste, sex or
pl ace of birth. Article 15(3) provides that this shall not
prevent the State from maki ng any special provision for
worren and children. Article 21A inserted by 86th
Constitutional Amendnent provides for free and conpul sory
education to all children of the age of six to fourteen years.
Article 24 prohibits enploynment of children bel ow t he age of
fourteen years in any factory or mine or engagenent in
ot her hazardous enpl oynent. The other provisions of Part
1l that nay be noted are Articles 14, 21 and 23. Article 14
provides that the State shall not deny to any person equality
before the | aw or the equal protection of the laws within the
territory of India. Article 21 provides that no person shal
be deprived of his |life or personal |iberty except according to
procedure established by law. Article 23 prohibits
trafficking in human bei ngs and forced | abour. W nmay al so
note sone provisions of Part 1V of the Constitution. Article
39(e) directs the State to ensure that the health and
strength of workers, men and wonen, and the tender age of
children are not abused and that citizens are not forced by
econom ¢ necessity to enter avocations unsuited to their age
or strength. Article 39(f) directs the State to ensure that
children are given opportunities and facilities to develop in a
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heal thy manner and in conditions of freedomand dignity

and that childhood and youth are protected against
expl oi tation and agai nst noral and material abandonnent.
Article 42 provides that the State shall nake provision for
securing just and humane conditions of work and maternity
relief. Article 45 stipulates that the State shall endeavour
to provide early childhood care and education for al

children until they conplete the age of six years. Article 46
provides that the State shall pronote with special care the
educational and econonic interests of the weaker sections

of the people, and, in particular, of the Schedul ed Castes

and the Schedul ed Tribes, and shall protect them from

social injustice and all forns of exploitation. Article 47
provides that the State shall regard the raising of the |level of
nutrition and the standard of living of its people and the

i mprovenent of public health as anong its primary duties

and, in particular, the State shall endeavour to bring about
prohi bition of the consunption except for nedicina

purposes of intoxicating drinks and of drugs which are

i njurious to health.

Apart fromthe aforesai d constitutional provisions,
there are wi de range of existing [aws on the issues
concerning children, such as, the Cuardi ans and Wards
Act, 1890, Child Marriage Restraint Act, 1929, the Factories
Act, 1948, Hi ndu Adoptions and Mii ntenance Act, 1956,
Probati on of O fenders Act, 1958, O phanages and Q her
Charitabl e Homes (Supervision and Control) Act, 1960, the
Child Labour (Prohibition and Regulation) Act, 1986,
Juvenil e Justice (Care and Protection of Children) Act,

2000, the Infant M|k Substitutes, Feeding Bottles and

I nfant Foods, (Regul ation of Production, Supply and
Distribution) Act, 1992, Pre-natal Di agnostic Techniques
(Regul ati on and Prevention of M suse) Act, 1994, Persons
with Disabilities (Equal Opportunities, Protection of R ghts
and Full Participation) Act, 1995, Imroral Traffic
(Prevention) Act, 1986.

The Juvenil e Justice Act, (2000 repl aced the Juvenile
Justice Act, 1986 to conply with the provisions of 'the
Convention on the rights of the child which has been
acceded to by India in 1992.

In addition to above, the national policy for children
was adopted on 22nd August, 1974. This policy, inter alia,
| ays down that State shall provide adequate services for
children both before and after birth, and during the grow ng
stages for their full physical, nental and socia
devel opnent. The measures suggested incl ude anobngst
ot hers a conprehensi ve heal th progranmme, supplenmentary
nutrition for nothers and chil dren, pronotion of physica
education and recreational activities, special consideration
for children of weaker sections and prevention of
expl oitation of children

I ndi a acceded to the UN Convention on the rights of
the child in Decenmber 1992 to reiterate its commtnent to
the cause of the children. The objective of the Convention is
to give every child the right to survival and devel opnment _in a
heal t hy and congeni al environnent.

The UN General Assenbly Special Session on children
held in New York in May 2002 was attended by an Indian
del egation led by Mnister of Human Resource Devel opnent
and consisted of Parliamentarians, NGOs and officials. It
was a followup to the world summt held in 1990. The
sunmit adopted the declaration on the survival, protection
and devel opnent of children and endorsed a plan of action
for its inplenentation.

The Government of India is inplenenting various




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 17

schenmes and programes for the benefit of the children
Further, a National Charter for children 2003 has been
adopted to reiterate the commitnment of the Governnent to

the cause of the children in order to see that no child
remai ns hungry, illiterate or sick. By the said Charter, the
CGovernment has affirned that the best interests of children
nmust be protected through conbined action of the State,

civil society and fanilies and their obligation in fulfilling
children's basic needs. National Charter has been

announced with a view to securing for every child inherent
right to enjoy happy chil dhood, to address the root causes
that negate the health, growth and devel opnent of children
and to awake the conscience of the comunity in the w der

soci etal context to protect children fromall formnms of abuse,
by strengthening the society and the nation. The Nationa
Charter provides for survival, life and liberty of all children
pronoting high standards of health and nutrition, assailing
basi ¢ needs and security, play and leisure, early chil dhood
care for survival, growth and devel opnent, protection from
econom ¢ ‘exploitation and al |- forns of abuse, protection of
children in distress for the welfare and providing
opportunity for all round devel opnent of their personality

i ncl udi ng expression of creativity etc.

The National Institute of Crimnol ogy and Forensic

Sci ences conducted /a research study of children of wonen
prisoners in Indian jails. The salient features of the study
brought to the notice of all Governnents in February 2002,
are :

(i) The general i npression gat hered

was the nost of these children were |iving

inreally difficult conditions and suffering

fromdiverse deprivations relating to food

heal t hcare, acconmodati on, education

recreation, etc.

(ii) No appropriate progranmes were
found to be in place in any jail, (for their
proper bi o-psycho-social devel opnent.

Their | ooking after was nostly left to their
nothers. No trained staff was found in

any jail to take care of these children.

(iii) It was observed that in nmany jails,
woren i nmates with children were not
given any special or extra neals. In some

cases, occasionally, sone extra food,
nostly in the formof a glass of mlk, was
available to children. 1In some jails,
separate food was being provided only to
grown up children, over the age of five
years. But the quality of food would be
same as supplied to adult prisoners.

(iv) No speci al consideration was
reported to be given to child bearing
worren i nmates, in matters of good or

other facilities. The same food and the
same facilities were given to all wonen
inmates, irrespective of the fact whether
their children were also living with them
or not.

(v) No separate or specialised nedica
facilities for children were available in
jails.
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(vi) Barring a few, nbst nother
prisoners considered that their stay in
jails would have a negative inpact on the
physical as well as nental devel opnent of
their children.

(vii) Crowded environnent, |ack of
appropriate food, shelter and above all
deprivation of affection of other menbers
of the famly, particularly the father was
general |y perceived by the nothers as big
stunmbl i ng bl ocks for the proper

devel opnent of their children in the
formative years of life:

(viii) Mother prisoners identified six areas
wher e urgent inprovenment was necessary

for proper upkeep of their children. They
rel ated to food, medical facilities,
accommodati on, education, recreation

and separation of their children from
habi t ual of f enders.

(ix) No prison office was depl oyed on the
exclusive duty of |ooking after these
children or their nmothers. They had to
performthis duty al ongsi de many other
duties including adm ni strative work,

di sci pli ne mai nt enance, security-rel ated
jobs etc. None of themwas reported to

have undergone any special training in

| ooking after the children in jails.

Sone of the imnportant suggestions emanating fromthe
study are :

(i) In many States, small children were
living in sub-jails which were not at al
equi pped to keep children. Wnen

prisoners with children should not be

kept in such sub-jails, unless proper
facilities can be ensured which woul d

make for a conductive environment there,
for proper bio-psycho-social growth of

chi | dren.
(ii) Bef ore sending a wonman in stage of
pregnancy, to a jail, the concerned

authorities nust ensure that particul ar
jail has got the basic mnimumfacilities
for child delivery as well as for providing
pre-natal and post-natal care for both to
the nother and the child.

(iii) The stay of children in crowded
barracks ani dst wonmen convi cts,

undertrials, offenders relating to all types
of crime including violent crines, is
certainly harnful for such children in

their personality devel opnent. Children
are, therefore, required to be separated
fromsuch an environment on priority

basis, in all such jails.
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(iv) A permanent arrangenent needs to

be evolved in all jails, to provide separate
food with ingredients to take care of the
nutritional needs of children to them on
regul ar basis.

(v) Chil dren of wonen prisoner shoul d
be provided with clothes, bed sheets, etc.
in nmultiple sets. Separate utensils of
suitable size and material should al so be
provi ded to each nother-prisoner for
giving food to her child.

(vi) Medi cal care for every child living in
ajail has to be fully ensured. Also, in the
event of a wonen prisoner falling il

hersel f, alternative arrangenents for

| ooki ng after the child shoul d be nade by

the jail 'staff.

(vii) Adequat e arrangenments-shoul d be
available in all jails to inmpart educati on,
both formal and informal , to every child

of the wonmen inmates. ~Diversified
recreational programmes/facilities should
al so be made available to the children of
di fferent age groups.

(viii) Achild living in a jail along with her
incarcerated nother is not desirable at
all. In fact, this should be as only the

| ast resort when all other possibilities of
keeping the child under safe custody

el sewhere have been tried and have

failed. 1In any case, it should be a

conti nuous endeavour of all the sectors of
the crimnal justice systemthat the |east
nunber of children are follow ng their
nothers to live in jails.

The State CGovernments and Union Territories were
requested to consider the aforesaid suggestions for
i mpl enent ati on.
By filing A Nos.1 and 7, the attention of this Court has
been drawn to the plight of little children on account of the
arrest of their nothers for certain crimnal offences.
I.A No. 1 was filed by Winen’s Acti on Research and
Legal Action for Wonen (WARLAW, through its program
coordinator, Ms. Babita Verma stating that nore than 70%
of the wonen prisoners are married and have children. At
the time of arrest of the wonen prisoners having children
indiscrimnate arrest is not confined only to women/ nother
prisoners but such arrest is automatically extended to these
children who are of tender age and there is no one to | ook
after the child and take care of the child w thout their
not her. Such children are perforce subjected to a kind of
arrest for no offence cormitted by them Further, the
atnosphere in jail is not congenial for a healthy upbringing
of such children. There are two non- Gover nment a
organi zations (NGO s), nanely Mhila Pratiraksha Manda
and Navjyothi who are counsellors. Adjoining the jai
prem ses at Delhi there is Nari N ketan which is a wonen’'s
reform home. Some of the children who are detained in jai
are sent to Kirti Nagar Children’s honme for their studies.
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The arrangenent pertaining to the education and | ooking

after of these children is not adequate. To the best of the
information of the applicant, there is no specific provision or
regulation in Jail Mnual for facilitating the nother
prisoners to neet the children. It is for the famly protection
of these wonen prisoners including their mnor children

that the trial period of undertrials shall be mninsed and a
period of two years shall be fixed

It was suggested that arrest of wonen suspects be

made only by lady police. Such arrests should be sparingly
made as it adversely affects innocent children who are taken
into custody with their nmother. To avoid arrest of innocent
children the care and custody of such children may be

handed over to voluntary organi zati ons which can assist in
the gromh of children in a congenial and healthy

at nosphere. Periodic neeting rights should be available to

t he women/ not her prisoners in order to nother the healthy
upkeep of ‘the children

A letter dated 8th March, 2000 witten by a 6 years old

girl child, studying in upper KGina school at Bangalore, to
Chi ef Justice of India enclosing an article 'Dogged by Death
in Jail’ in a wonen’'s nmagazi ne dated 20t h January, 2000
narrating plight of children in jail with their nothers, was
registered as 1A No.7. The article, inter alia, notes that the
fate of the wonmen undertrials is nore pitiable because sone
of themlive with their tiny tots whether born at honme or
inside the jail and that a visitor tojail is sure to see a series
of nmovi ng scenes.

The order dated 20th March, 2001 notes that the

| earned Solicitor General shares the concern-of the Court
regarding the plight of the children in jail and the

submi ssion that with a viewto frame sone guidelines and

i ssue instructions, it would be necessary to first ascertain
the nunmber of fermale prisoners in each of the jails, in each
of the States/union Territories, the offences for which they
have been arrested; the duration of their detention  and

whet her children with any of those fenale prisoners are al so
lodged in jail. The Court directed the States and Union
Territories to disclose on affidavit the follow ng :

(i) The nunber of female prisoners (undertrial)

together with the nature of offence for which

they have been det ai ned;

(ii) Period of their detention;

(iii) Children, if any, who are with the nothers

| odged in the jail

(iv) Nurmber of convicted fenale prisoners and

whet her any children are also | odged with

such convicts in the jails;

(v) Whet her any facilities are available in the jail
concerned for taking care of such children

and, if so, the type of facilities."

Various State Governments and Union Territories

submitted reports which provided detail ed answers to the
aforestated questions. The following is a brief conspectus of
the reports filed :

In the Andaman & Ni cobar |slands, children are

allowed to live with their nothers up to the age of 5 years. A
special diet is prescribed for children by the Medical Oficer
i ncluding proper vitamns and mnerals. As far as the future
of the children is concerned, in consultation with the
District Magistrate, the children are handed over to the
relatives or to sone trustworthy person as selected by the
District Magistrate hinsel f.

In Andhra Pradesh, nmilk is provided to the children
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every day with a protein diet for elder kids. Special nedica
facilities are available as prescribed by the Medical Oficer.
Vaccines like Polio etc are provided at regular intervals.
Education is also provided.

In Assam children are allowed to live with their

nothers up to the age of 6 years. Literary training is
provided to snall children who are | odged with their
prisoner nothers. Lady teachers are al so present.

I nstructions have been issued to provide sufficient study
material to the children, as also adequate playing nateri al
As for their future, in consultation with the District

Magi strate, the children are handed over to the relatives or
to sone trustworthy person as selected by the District

Magi strate hinsel f.

In Bihar, children are allowed to live with their

nothers up to the age of 2-years and up to 5 years in
speci al cases where there is no other caretaker for child.
Provision.is nmade for special ration above and beyond the
normal | abouring ration for nursing nother and for

suppl enentary cow s mlk for children under the age of one
year not receiving sufficient mlk fromthe nother. Provision
is also nade for ration for children from 12-18 nonths, and
from18-24 nonths or as specified by the Medical Oficer.
Health and clothing facilities are provided by the
Government. Toys and other forns of entertainment are al so
avail able in sone jails.

In Chandigarh, a special diet is provided for. Medica
facilities are al so present.

In Chhattisgarh, children are allowed to live with their
nothers up to the age of 6 years. Nor mal food and
additional mlk is provided. Polio drops are provided on
pul se polio day. Medical treatnment is done by full tinme and

part tinme doctors present in the jail. Children are sent
outside for expert nedical treatment and advice if required.
NGO s have provided for clothes. Inside the jail, a child

education centre is being run so that they devel op interest
in education and may learn to read and wite. TV and fans
for the femal e prisoners and their kids have been provi ded
by sone social service organi zations, as also sports and
recreation material, swings and cycles. Children are taken
to public parks and for public functions to get acquainted
with the outside world. After the age of six, these children
are sent to the local 'children's home’, where their primary
education starts. Fenale children are sent to the Raj kunari
Children’s Home at Jabal pur where there is adequate
arrangenent of education

In Delhi, children are allowed to live with their

nothers up to the age of 6 years. A special diet inclusive of
750 gmnil k and one egg each is provided to children injail
Proper diets and vaccine for popul ar di seases are adequately
provided for the children. Cothing is also provided for.
Chil dren above 4 years are taught to read and wite. They
are prepared for adm ssion to outside schools. Sponsorships
for the funding of the children education is provided for by
the CASP (Community Aid Sponsorship Progranme). Two

NGO s by the nane of Mahila Pratikraksha nandal and

Navj yoti Del hi Police Foundation run crhches. Picnics are
arranged by NGO s to take themto the Zoo and parks and
museuns to make them famliar with the outside world.

Admi ssion of the children above 5 years of age to

Government cottage hones and to residential schools is
facilitated through NGO s.

In Goa, the report states that dietary facilities for
children are provided by the Governnent. The Medica

Oficer of the primary Health Centre, Candolimvisits
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prisoners and children twice a week. If required, they are
sent for better treatment to Governnent Hospitals.
In Gujarat, a special diet and special nmedical facilities
as prescribed by the Medical Oficer are avail able for
children. Cradle facilities are provided for infants.

In Haryana, a standard diet of rice, flour, mlk and da
is provided with a special diet provided on the advice of
Medi cal Officer. Health issues are | ooked after as per the
advice of Medical Oficer. Regular literacy classes are taken
by two | ady teachers on deputation fromthe State
Educati on Dept. at Borstal Jail, Hi ssar. Books and toys are
provi ded.
In H machal Pradesh, children are allowed to live with
their nothers up to the age of 4 years or in special cases up
to 6 years by the approval of the Superintendent. Children
under the age of 1 year are provided with nilk, sugar and
salt. Provision isalso mde for ration for children from 12-
18 months and from 18-24 nonths. Extras may be ordered
by the Medical O ficer. Fenale prisoners and their children
are in a separate ward, withits own toilets. This ensures
that there is no nmixing between the children and the mal e
pri soners.
In Jammu & Kashmir, a special diet is available, as
prescri bed by the Medical Oficer. Supplenents are al so
provi ded to breast feeding nothers.
I n Jharkhand, children are allowed to live with their
nothers up to the age of 5 years. Provisions are nade for
speci al ration above and beyond the normal | abouring ration
for nursing nother and for supplenmentary cow s mlk for
children under the age of 1 year not receiving sufficient mlk
fromthe nother. Provision is-also made for ration for
children from 12-18 nont hs and from 18-24 nonths.
Heal th and clothing are taken care of by the Jai
superintendent. Toys and itens of entertai nnent have been
provided in some jails.
In Karnataka, children are allowed to live with their
nothers up to the age of 6 years. | Education is | ooked after
for by various NGO s. Wen the children are to | eave the jail,
they are handed over to the relatives or to sonme trustworthy
person, Agency or school
In Kerala, a special diet and nmedical facilities are
made avail abl e as prescribed by the Medical Oficer. Specia
clothing can al so be so prescri bed.
In Lakshadweep, it was reported that there is no
undertrial prisoner lodged in jail along with her child and,
therefore, need for making arrangenents for children al ong
with nothers is not felt necessary.
In Madhya Pradesh, children are allowed to live with
their nothers up to the age of 4 years or in special cases up
to 6 years by the approval of the Superintendent. There is
provi sion for special ration above and beyond the norna
| abouring ration for nursing nother and for suppl enentary
cow s mlk for children under the age of 1 year not receiving
sufficient mlk fromthe nother. Provision is al so nmade for
ration for children from 12-18 nonths and from 18- 24
nonths. For children who are leaving the jail, in
consultation with the District Magistrate the children are
handed over to the relatives or to some trustworthy person
as selected by the District Magistrate hinself.
In Maharashtra, children are allowed to live with their
nothers up to the age of 4 years. They are to be weaned
away fromtheir nothers between the ages of 3 to 4 years. A
special diet is prescribed under the Maharashtra Prison
Rul es. Changes can be reconmended by the Medical Oficer.
Speci fic amounts of jail-nade carbolic soap and coconut oi




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

17

are to be provided for by the authorities. Garnents are to be
provi ded as per the Maharashtra Prisons Rules. Two

coloured cotton frocks, undergarnments and chaddi es per

child have been prescribed per year. A nursery school is
conducted by "Sathi’, an NGO in the female jail on a regular
basis. Primary education is provided for by ’'Prayas’, a

vol untary organi zation in Minrbai Central Prisons. A snal
nursery with cradl es and ot her reasonabl e equi pnents is
provided in each wonen’s ward. Toys are al so provided for

by the authorities. On leaving the jail, children are handed
over to the nearest relative, in whose absence to the officer-
i n-charge of the nearest Covernnent remand home, or
institution set up for the care of the destitute children under
the Bonbay Chil dren Act, 1948.

In Mani pur, provision is nade for special ration above

and beyond the normal | abouring ration for nursing nother

and for supplenentary cows mlk for children under the age
of one year not receiving sufficient mlk fromthe nother
Provision is also made for ration for children from 12-18
nont hs and from 18-24 nont hs.” The Superintendent is

entrusted with the responsibility of providing clothing for
children who are allowed to reside with their nothers.

In Meghal aya, children are allowed to live with their

nothers up to the age of 6 years. All aspects of the
children's welfare /are taken care of according to the Rul es
under the State Jail /Manual

In Mzoram children are allowed to live with their

nothers up to the age of 6 years. A special diet is
prescribed under the Rules of the Jail Mnual. However, no
proper facilities for education or recreation exist.

In Nagal and, the provisions of the Assam Jail Manua

have been adopted vis-‘-vis facilities for wonmen and for
children living with their nothers.

In Orissa, children are allowed to live with their

nothers up to the age of 4 years or in special cases up to 6
years by the approval of the Superintendent. A special diet
is available, as prescribed by the Medical O ficer. Children
are provided with suitable clothing. On leaving the jail, in
consultation with the District Magistrate, the children are
handed over to the relatives or to some trustworthy person

as selected by the District Magistrate hinself.

In Pondi cherry, a special diet is avail able as

prescribed by the Medical O ficer. Play things, toys etc. are
provided to the children at Governnent cost or through

NGCs .

In Punjab, children under the age of one year are

provided with mlk and sugar. Provision is also nmade for
ration for children from12-18 nonths and from 18-24

nmonths. Extra diet is available on the advice of the Medica
Oficer. There is a play way nursery and one aaya or
attendant who | ooks after the children fromtine to-tine.

In Raj asthan, a special diet is avail able under the

rules of the Jail Manual. Special nedical facilities are also
provided for as prescribed in the manual. C othing and toys
are provided for by NGGCs.

In Tam | Nadu, children are allowed to live with their
nothers up to the age of 6 years. A special diet and specia
clothing are avail abl e as prescribed by the Medical Oficer.
Children under 3 years of age are treated in the crhche and
those upto the age of 6 years are treated in the nursery. G,
soap and hot water are available for children. On |l eaving the
jail, in consultation with the District Magistrate, the
children are handed over to the relatives or to sone
trustworthy person, as selected by the District Magistrate

hi nsel f.
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In Tripura, the diet of children is as per the
instructions of the Medical Oficer. Medical care and
nursing facilities are avail able. Mthers acconpani ed by
children are kept separately.
In Utar Pradesh, children are allowed to live with
their nothers up to the age of 6 years. A special diet is
avai | abl e under the Rules of the Jail Manual. On | eaving
prison, in consultation with the District Magistrate, the
children are handed over to the relatives or to sone
trustworthy person, as selected by the District Magistrate
hi nsel f.
In Utaranchal, food is provided as under the Rules of
the Jail manual. Education provided for by the Governnent,
whi ch al so nakes arrangenent for extra-curricular activities
such as sports.
In West Bengal, nornmal facilities are available and in
addition to that Inner Weel club also runs a Homeopat hic
clinic for children. A non-formal school is run by an NGO
for rendering elenentary education to the children
Fromthe various affidavits submitted, it seens that
there were 6496 undertrial wonen w th 1053 children and
1873 convi cted wonmen w th 206-chil dren

On 23rd January, 2002, it was noted that three
matters were required to be dealt with by the Court: (1)
Creation of sufficient nunmber of subordinate courts as well
as providing adequate infrastructure and filling up of the
exi sting vacancies; (2) necessary direction with regard to
dealing with the children of wonmen undertria
pri soners/women convi cts inside jail; and (3) arrangenent
required to be made for nentally unsound people who are
either undertrial prisoners or have been convicted.. It was
then directed that the question of dealing with the children
of women undertrial prisoners and wonen convicts be
taken up first. That is how we have taken up this issue for
consi derati on, perused various reports, heard M. Ranjit
Kurmar, Senior Counsel, who assisted this Court as Am cus
Curiae, M. Sanjay Parikh and other |earned counse
appearing for Union of India and State Governments. W
pl ace on record our appreciation for the able assistance
rendered by | earned Anmi cus and other | earned counsel
It may be noted that on 29th August, 2002, a field action
project prepared by the Tata Institute of Social Science on
situation of children of prisoners was placed before this
Court. Responses thereto have been filed by the Union of
India as well as the State Covernnents.
The report puts forward five grounds that formthe basis
for the suggestion to provide facilities for ninors
acconpanying their nmothers in the prison :

a) The prison environnent is not conducive to the

normal growth and devel oprment of children

b) Many children are born in prison and have never
experienced a normal fanmily life, sonetimes till the

age pernmitted to stay inside (four to five years);

c) Soci alization patters get severely affected due to their

stay in prison. Their only inmage of nmle authority
figures is that of police and prison officials. They are
unaware of the concept of a honme, as we know it.

Boys nmay sonetines be found talking in the femal e
gender, having grown up only anong wonen confi ned

in the femal e ward. Unusual sights, |ike animals on

the road (seen on the way to Court with the nother)

are frightening.

d) Children get transferred with their nothers from one
prison to another, frequently (due to overcrowdi ng),
thus unsettling them and
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e) Such children sonetines display violent and

aggressive, or alternatively, w thdrawn behavior in

prison.

Speci fic suggestions have been put forward vis-'-vis
children once they reach the confines of the prison. The
mnimumis the existence of a Balwadi for such children

and a crhche for those under the age of two. The Bal wadi
shoul d be manned by a trained Bal wadi teacher and shoul d
have the facilities of a visiting psychiatrist and pediatrician
A full-time nurse could al so be nade avail abl e.

I mmuni zati on shoul d take place on a regular basis. If the
child is sick and needs to be taken outside the prison, the
not her shoul d be all owed to acconpany the child. The

Bal wadi woul d provide free space, toys and ganes for
children. It can al so organi ze programes on nother and
child care, hygiene and famly life for nothers. It has al so
been suggested that these facilities should be |ocated

out side, but attached to the prison. This would conbat the
negati ve ‘psychol ogi cal inpact of the prison environnent

and expose the children to "’ normal’ figures not found in the
worren’ s barracks. It is also suggested that specialized

cl ot hi ng includi ng wi nter-wear and beddi ng incl udi ng

pl asti ¢ sheets shoul'd be provided to children. Concerns

have al so been rai sed regarding the issuance of a birth
certificate that nentions the prison as the place of birth of a
child born in prison. It is suggestedthat child s residence
shoul d be nmentioned as the place of birth and not the
prison.

Enphasi s has been placed on the diet of such

children. It recommends that a special diet be prescribed, as
per the norns suggested by a nutrition or child devel opnent
expert body such as the National Institute of Public
Cooperation and Child Devel opment. The diet should be
standardi zed according to the age of the child and not
prescribed as uniformirrespective of the age of the child.
The special needs of the child should be kept in mnd, for
instance, mlk needs to be kept fresh which will not be the
case if it is handed out only once.in the norning. Toned
mlk nmay be required or boiled water may need to be

provi ded. For satisfying these needs and providing a
satisfactory diet may even require the creation of a separate
kitchen unit for children

Several suggestions have been nade vis-‘-vis the

judiciary, legal aid authorities, the Departnent of Wnen
and Child Devel opnent/ Wl fare and the Juvenile Justice

Admi ni stration (under the Juvenile Justice Act) and the
Probation Department in relation to the wel fare measures
that can be taken for children of undertrial and incarcerated
prisoners, both living within and outside the jail prem ses.
The Union of India, inits affidavit, has pointed out

that it has taken several measures for the benefit of children
in general, including children of wonen prisoners in this

| arger group. These neasures include ' Sarva Shi ksha Yojna’
Reproductive and Child Health Programre, and Integrated
Chil d Devel opnent Projects and passing of the Juvenile
Justice (Care and Protection of Children) Act, 2000 for the
wel fare of children in general

Uni on of India also pointed out that the Swadhar

schene has been | aunched by the Departnent of Wnan

and Child Devel opnent with the objective of providing for
the primary needs of shelter, food, clothing, care, enptiona
support and counselling to the wonen convicts and their
children, when these wonen are released fromjail and do

not have any fam ly support, anmong ot her groups of
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di sadvant aged woren.

Ref erence has al ready been nmade to the report of the

National Institute of Crimnology and Forensic Sciences

whi ch was forwarded to various States and Union

Territories in 2002.

Uni on of India also brought to the notice of the Court

that a Jail Manual Bill ("The Prison Managenment Bill, 1998")
had been prepared which, inter alia, deals with the plight of
worren prisoners, under Chapters XIV and XVI. This Bil

was prepared with the |audable aimof bringing uniformty

to jail nanagenment across the country. It is inmportant to
note that Chapter Il of the Bill delineates various rights and
duties of prisoners. The rights include the right to live with
human dignity; adequate diet, health and nedical care,

cl ean hygienic living conditions and proper clothing; the
right to communi cati on which includes contact with famly
menbers and ot her persons; and the right to access to a

court of law and fair and speedy justice. Clearly, the rights
of children of wonen prisoners living in jail are broader
than this categorization, since the children are not prisoners
as such but are nmerely victins of unfortunate

circunmstances. It is also inmportant to note that Section 33
of the Bill nandates the provision of a Fair Price Shop in al
pri sons accommodati ng nore than 200 prisoners. This shop
shoul d al so offer essential itens for children of prisoners. In
addi tion, Section 60 (1)(d) provides for tenporary or specia
| eave being granted to a prisoner who shows sufficient cause
to the State Governnment or the concerned authority. This

can be utilized to grant parole to pregnant wonen. It may

al so be noted that Chapter IV of the Bill relates to rel ease
and after care and Chapter XVI deals w th special categories
of prisoners. Both these chapters have a special significance
when considering the rights of Children of Wnen

pri soners.

The Union of India noted that the "National Expert

Conmittee on Wonen Prisoners”, headed by Justice V.R
Krishnaiyer, framed a draft Mdel (Prison Manual . Chapter
XXI'I'l of this manual makes special provision for children of
women prisoners. This manual was circulated to the States
and Union Territories for incorporation.into the existing jai
manual s. It is significant to note that this conmttee has
made i mportant suggestions regarding the rights of women
prisoners who are pregnant, as also regarding child birth in
prison. It has al so nade suggestions regarding the age up to
whi ch children of wonen prisoners can reside in prison,

their welfare through a crhche and nursery, provision of
adequate clothes suiting the climatic conditions, regular
medi cal exam nation, education and recreation, nutrition for
children and pregnant and nursing nothers.

Various provisions of the Constitution and statutes

have been noticed earlier which cast an obligation on the
State to | ook after the welfare of children and provide for
soci al, educational and cultural devel opnent of the child
with its dignity intact and protected from any kind of
exploitation. Children are to be given opportunities and
facilities to develop in a healthy manner and in a condition
of freedomand dignity. W have also noted U N

conventions to which India is a signatory on the Ri ghts of
the Child.

This Court has, in several cases, accepted

I nternational Conventions as enforceabl e when these
Conventions elucidate and effectuate the fundanental rights
under the Constitution. They have al so been read as part of
donestic law, as long as there is no inconsistency between
the Convention and donestic |law (See Vishaka v. State of
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Raj ast han [ (1997) 6 SCC 241]). |In Sheela Barse v.
Secretary, Children's Aid Society [(1987) 3 SCC 50]
which dealt with the working of an Qbservati on Hone that
was mai nt ai ned and nmanaged by the Children’s Aid Society,
Bonbay, it was said:

"5. Children are the citizens of the future

era. On the proper bringing up of

children and giving themthe proper

training to turn out to be good citizens

depends the future of the country. In

recent years, this position has been well
realised. In 1959, the Declaration of al

the rights of the child was adopted by the

CGeneral Assenbly of the United Nations

and in Article 24 of the Internationa

Covenant on Cvil and Political R ghts,

1966. The importance of the child has

been appropriately recognised. India as a

party to these International Charters

havi ng ratified the Declaration, it is an

obl i gati on of the CGovernment of 1ndia as

also the State nachinery to inplenent

the sanme in the proper way. The

Children’s Act, 1948 has nade el aborate
provisions to cover this and if these

provisions are properly translated into

action and the authorities created under

the Act becone cogni zant of their role,

duties and obligation.in the performance

of the statutory nechanism created

under the Act and they are properly

notivated to nmeet the situations that

arise in handing the problens, the

situation would certainly be very nuch

eased. "

True, several l|egislative and policy neasures, as

af orenot ed, have been taken over the years in furtherance of
the rights of the child. W may again refer to the Juvenile
Justice Act which provides for the care and rehabilitation of
negl ected and del i nquent children, under specially
constituted Juvenile welfare boards/courts. It provides for
institutionalization of such children, if necessary. Juvenile
children’s honmes have been set up both by the State as well
as by NGO s to house such children. In sone states, Socia

Wl fare and Wonen and Chil d Devel opnent /Wl fare

Depart ments have specific schemes for welfare and financia
assistance to rel eased prisoners, dependants of prisoners

and fam lies of released prisoners. Sone States have

appoi nted Prison Wl fare Oficers to | ook after the problens
of prisoners and their fanilies. In some other States,
Probation Oficers are performng this task, apart fromtheir
rol e under the P.O Act, 1958.

However, on the basis of various affidavits submtted

by various State Governnents and Union Territories, as well
as the Union of India, it becones apparent that children of
women prisoners who are living in jail require additiona
protection. In many respects, they suffer the consequences

of neglect. Wiile sone States have taken certain positive
nmeasures to look after the interests of these children, but a
lot more is required to be done in the States and Union
Territories for looking after the interest of the children. It is
inthis light that it beconmes necessary to issue directions so
as to ensure that the mninmum standards are met by al

States and Union Territories vis-‘-vis the children of wonen
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prisoners living in prison

In Iight of various reports referred to above, affidavits

of various State Governnents, Union Territories, Union of

I ndi a and subm ssions made, we issue the follow ng

gui del i nes :

1. A child shall not be treated as an undertrial/convi ct
while in jail with his/her nother. Such a child is

entitled to food, shelter, nedical care, clothing,

education and recreational facilities as a matter of

ri ght.

2. Pregnancy:

a. Bef ore sending a woman who is pregnant to a
jail, the concerned authorities nmust ensure that
jail in question has the basic minimumfacilities

for child delivery as well as for providing pre-
natal and post-natal care for both, the nother
and the child.

b. VWhen a woman prisoner i s found or suspected
to be pregnant at the tine of her adm ssion or at
any time thereafter, the |ady Medical Oficer
shal | report the fact to the superintendent. As
soon as possi bl e, arrangenent shall be nmade to
get such prisoner medically exam ned at the
female wing of the District Government Hospita
for ascertaining the state of her health,
pregnancy, duration of pregnancy, probable date
of delivery and so on. After ascertaining the
necessary particulars, a report shall be sent to
the I nspector General of Prisons, stating the
date of admi ssion, termof sentence, date of

rel ease, duration of pregnancy, possible date of
delivery and so on

C. Gynaecol ogi cal exani nation of female prisoners
shall be performed in the District Governnent
Hospital . Proper pre-natal and post-natal care
shal |l be provided to the prisoner as per nedica

advi ce.
3. Child birth in prison:
a. As far as possible and provided she has a

sui tabl e option, arrangenents for tenporary

rel ease/ parol e (or suspended sentence in case of

m nor and casual offender) should be nmade to

enabl e an expectant prisoner to have her

delivery outside the prison. Only exceptiona

cases constituting high security risk or cases of
equi val ent grave descriptions can be denied this
facility.

b. Births in prison, when they occur, shall be
registered in the local birth registration office.
But the fact that the child has been born in the
prison shall not be recorded in the certificate of
birth that is issued. Only the address of the
locality shall be nentioned.

C. As far as circunstances pernmt, all facilities for
the namng rites of children born in prison shal

be extended.

4, Femal e prisoners and their children:

a. Fermal e prisoners shall be allowed to keep their
children with themin jail till they attain the age

of six years.

b. No fenal e prisoner shall be allowed to keep a

child who has conpl eted the age of six years.
Upon reaching the age of six years, the child
shal | be handed over to a suitable surrogate as
per the wi shes of the female prisoner or shall be
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sent to a suitable institution run by the Socia

Wel fare Departnment. As far as possible, the

child shall not be transferred to an institution
outside the town or city where the prison is

| ocated in order to m nimze undue hardshi ps

on both nmother and child due to physica

di st ance.

C. Such children shall be kept in protective
custody until their nother is released or the

child attains such age as to earn his/her own
l'ivelihood.

d. Children kept under the protective custody in a
honme of the Departnent of Social Wlfare shal

be all owed to neet the nother at |east once a

week. The Director, Social Welfare Departnent,

shal | ensure that such children are brought to

the prison for this purpose on the date fixed by

the Superintendent of Prisons.

e. When a femmle prisoner dies and | eaves behind
a child, the Superintendent shall informthe

District Magistrate concerned and he shal

arrange for the proper care of the child. Should

the concerned relative(s) be unwilling to support

the child, the District Magistrate shall either

place the child in/an approved institution/hone

run by the State Sociial Welfare Departnent or

hand the child over to a responsible person for

care and mai nt enance.

5. Food, clothing, medical care and shelter:

a. Children in jail shall be provided with adequate
clothing suiting the I ocal climatic requirenent

for which the State/ U T. Governnent shall |ay

down the scal es.

b. State/U. T. CGovernnents shall |ay down dietary
scal es for children keeping in viewthe calorific
requi rements of grow ng children as per nedica

nor ns.

C. A permanent arrangenent needs to be evol ved
inall jails, to provide separate food with
ingredients to take care of the nutritional needs

of children who reside in themon a regul ar

basi s.

d. Separate utensils of suitable size and materia
shoul d al so be provided to each nother prisoner

for using to feed her child.

e. Cl ean drinking water nmust be provided to the
children. This water must be periodically

checked.

f. Children shall be regularly exam ned by the

Lady Medical Oficer to nonitor their physica

growth and shall al so receive tinmely vaccination
Vacci nation charts regardi ng each child shall be
kept in the records. Extra clothing, diet and so

on may al so be provided on the recomendati on

of the Medical Oficer.

g. In the event of a woman prisoner falling il
alternative arrangenents for |ooking after any
children falling under her care must be made by

the jail staff.

h. Sl eeping facilities that are provided to the
not her and the child should be adequate, clean

and hygi eni c.

i Children of prisoners shall have the right of
visitation.

j- The Prison Superintendent shall be empowered
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in special cases and where circunstances
warrant admitting children of wonen prisoners
to prison without court orders provided such
children are below 6 years of age.

6. Educati on and recreation for children of female
pri soners:
a. The child of female prisoners living in the jails

shal | be given proper educati on and recreationa
opportunities and while their nothers are at
work in jail, the children shall be kept in
crhches under the charge of a matron/femal e
warder. This facility will also be extended to
children of warders and other fermal e prison

staff.

b. There shall be a crhche and a nursery attached
to the prison for wonmen where the children of

worren prisoners will be looked after. Children

bel ow three years of age shall be allowed in the
crhche and those between three and six years

shal | be | ooked after in the nursery. The prison
authorities shall preferably runthe said crhche

and nursery outside the prison premi ses.

7. In many states, snmall children are living in sub-jails
that are not at all ‘equi pped to keep small children
Worren prisoners with children should not be kept

in such sub-jails, unless proper facilities can be
ensured which would make for a conducive

envi ronnent there, for proper biol ogical

psychol ogi cal and social growt h.

8. The stay of children in crowled barracks am dst
worren convicts, undertrials, offenders relating to al
types of crinmes including violent crines is certainly
harnful for the devel opnent of their personality.
Therefore, children deserve to be separated from

such environnments on a priority basis.

9. D et

Dietary scale for institutionalized infants/children
prepared by Dr. A'M Dwarkadas Mtiwala, M

(Paedi atrics) and Fell owshi p i n Neonat ol ogy (USA)

has been submitted by M. Sanjay Parikh. The

docunent subm tted reconmends excl usive

breast f eedi ng on the denmand of the baby day and

night. If for some reason, the nother cannot feed

the baby, undiluted fresh mlk can be given to the
baby. It is enphasized that "dilution is not
recommended; especially for | ow soci o-economc

groups who are also illiterate, ignorant, their children
are already mal nouri shed and are prone to
gastroenteritis and other infections due to poor living
condi tions and unhygienic food habits. Al so, where

the drinking water is not safe/reliable since source of
drinking water is a question mark. Over-dilution wll
provide nore water than mlk to the child and hence

will lead to malnutrition and infections. This in turn
will lead to growth retardation and devel opnent a
del ay both physically and nmentally.” It is noted that

si nce an average |Indian nother produces

approxi mately 600 \026 800 m. nilk per day
(dependi ng on her own nutritional state), the child
shoul d be provided at |east 600 mi. of undil uted
fresh mlk over 24 hours if the breast mlk is not
avai |l abl e. The report also refers to the "Dietary
Gui delines for Indians \026 A Manual," published in
1998 by the National Institute of Nutrition, Counci
of Medi cal Research, Hyderabad, for a bal anced diet
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for infants and children ranging from6 nonths to 6
years of age. It recomends the foll owi ng portions

for children fromthe ages of 6-12 nonths, 1-3 years
and 4-6 years, respectively: Cereals and MIlets \026 45,
60-120 and 150-210 grans respectively; Pulses \026

15, 30 and 45 grans respectively; MIlk \026 500 m

(unl ess breast fed, in which case 200 m); Roots and
Tubers \026 50, 50 and 100 grans respectively; Geen
Leafy Vegetables \026 25, 50 and 50 grans respectively;
O her Vegetabl es \026 25, 50 and 50 grans

respectively; Fruits \026 100 grans; Sugar \026 25, 25 and
30 granms respectively; and Fats/GOls (Visible) \026 10,
20 and 25 grans respectively. One portion of pulse

may be exchanged with one portion (50 grans) of

egg/ neat/ chicken/fish. 1t is essential that the

above food groups to be provided in the portions
mentioned in order to ensure that both

macronutrients and mecronutrients are available to

the child in adequate quantities.

10. Jai-l” Manual and/or other relevant Rules,

Regul ations, instructions etc. shall ‘be suitably
amended within three nonths so as to conply with

the above directions. ~ If in some jails, better facilities
are being provided, 'sane shall continue.
11. Schenes and |aws relating to wel fare and

devel opnent of such children shall be inplenented
inletter and spirit. State Legislatures may consi der
passi ng of necessary | egi sl ati ons, wherever

necessary, having regard to what is noticed in this

j udgrent .

12. The State Legal Services Authorities shall take
necessary neasures to periodically inspect jails to
nonitor that the directions regarding children and
nother are conplied with in letter and spirit.

13. The Courts dealing with cases of wonen prisoners
whose children are in prison with their nmothers are
directed to give priority to such cases and deci de
their cases expeditiously.

14. Copy of the judgment shall be sent to Union of
India, all State Governments/Union Territories,

H gh Courts.

15. Conpl i ance report stating steps taken by Union of

India, State Governnents, Union territories and
State Legal Services Authorities shall be filed in four
mont hs whereafter matter shall be |listed for
directions.

In view of above, Wit Petition (Cvil) No.133 of
2002 i s disposed of.




